KANDIYOHI COUNTY AND CITY OF WILLMAR ECONOMIC DEVELOPMENT COMMISSION (EDC)

JOINT OPERATIONS BOARD OF DIRECTORS (OB) ANNUAL MEETING

MINUTES
January 9, 2014
EDC Office, Willmar

Present:

Rollie Boll, Robert Carlson, Beverly Dougherty and Robert Enos

Excused:

Rick Nordin and Milan Schmiesing

Ex Officio:

Jim Butterfield and Bruce Peterson

Staff:

Steven Renquist, Executive Director and Jean Spaulding, Assistant Director

Guests:

Attorney Mike Burgett of Anderson & Burgett and Jim Ruff of Ruff & Company
CPAs, Inc.

Media:

Anne Polta, West Central Tribune

Secretarial:

Nancy Birkeland, Legal & Administrative Assistants, Inc. (LAA)

President Bev Dougherty called the meeting to order at approximately 11:00 a.m.

AGENDA—The financial reports were removed from the Consent Agenda.
IT WAS MOVED BY Gary Gilman, SECONDED BY Rollie Boll, to approve the Agenda as
emailed and the following Consent Agenda:
CONSENT AGENDA—
Approved:

1.
2.

3.

Minutes of December 12, 2013 meeting
Bills
a.
Minnesota Counties Intergovernmental Trust for $3,139
(insurance for public employees, blanket bonds, property,
business automobile, marine and general liability)
b.
Payment of $34,000, as budgeted, to Willmar Lakes
Convention & Visitors Bureau for the 2014 Tourism
Partnership Agreement
Removal of committee members with thanks:
a.
Glenn Arfstrom from the Agriculture and Renewable
Energy Development Committee
b.
Sara Goebel from the Marketing and Public Relations
Committee

Accepted:

Committee Minutes
1.
Finance 12/10/2013
2.
Marketing and Public Relations 11/25/2013
3.
Leisure Travel 11/4/2013

MOTION CARRIED.
[Steve Renquist, Jean Spaulding, Nancy Birkeland and Anne Polta were excused at
approximately 11:15 a.m. for a closed session regarding the Executive Director’s annual
review.]
[Renquist, Spaulding, Birkeland and Polta rejoined the meeting at approximately 11:38 a.m.]
[Jim Ruff and Mike Burgett joined the meeting.]
Dougherty noted the board held a very effective and positive review of Executive Director
Steve Renquist. During the closed session,
IT WAS MOVED, SECONDED AND CARRIED to recommend to the Kandiyohi County and
City of Willmar Economic Development Commission Joint Powers Board that
based upon a more than favorable review it continue the Executive Director’s
employment for 2014 as he more than meets expectations.
IT WAS MOVED, SECONDED AND CARRIED to continue the Executive Director’s salary at
$79,500 as budgeted for 2014 and to consider a bonus based on an
incentive-based performance as determined by a task force to be appointed by
the Joint Operations Board.
The President and Vice President will meet with the Executive Director to go over the review.
Financial reports. Renquist asked the EDC’s auditor, Jim Ruff, to clarify the reserves held by
the EDC. Ruff reviewed with the board the December Balance Sheet noting in particular the
Equity section as to Reserved Funds, Designated funds and Unreserved Funds. Reserved Funds
are an accumulation of assets above the income and expenses of the organization. Reserved
or restricted indicates someone or an entity outside the organization has placed a restriction
on the funds and they can only be used for that restricted purpose. The board can
permanently restrict and unrestrict money. Definitions are included in the Statement of
Position by the Office of the State Auditor (see attached). The following are noted as Reserved
Funds on the EDC’s Balance Sheet:
•

Entrepreneurs Loan Fund Reserve of $53,263.00 is more of a designation rather than a
restriction. Restricted is a stronger term than designated. This is the EDC’s guarantee
loan program where it guarantees 80% of the outstanding principal balance on loans
made in partnership with banks. The Entrepreneurs Loan Fund Reserve is an arbitrary
figure reserved by the board, which is currently 50% of current outstanding loans and is
set annually. Spaulding noted the state auditor indicated the reserve can be as low as
20%.
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•

The Revolving Loan Fund-County of $222,744 is a direct loan program. The funds were
received from Kandiyohi County through the EDC’s predecessors, the Kandiyohi County
Rural Development Finance Authority (KCRDFA) and Kandiyohi County Economic
Development Partnership, Inc. (KCEDP), and includes a Minnesota Department of
Employment and Economic Development grant/loan to Christianson Systems, Inc. At
the time the funds were transferred to the EDC, the county restricted these monies to
be used for revolving loans and not for economic development. The EDC continues to
collect principal payments on the Christianson Systems, Inc. loan. Concorde Bank
services the loan and it is not shown as a loan receivable on the EDC’s financials as the
EDC does not service the loan, but receives the income from the loan.

Any loan losses through either loan program come out of reserves.
•

Loan Receivable-HRA of Willmar is a restricted loan receivable and not available to the
EDC.

•

Tourism Development Reserve is specifically earmarked by Kandiyohi County for
tourism.

•

Designated/Invested in Capital Assets was a category recently added from the 2012
audit and is the undepreciated cost of office furniture and equipment.

•

The unencumbered funds are approximately $359,000.

Ruff noted in the State Auditor’s Statement of Position, it recommends that government
entities that rely on property taxes maintain an unrestricted fund balance of 35 to 50 percent
of fund operating revenues or no less than five months of operating expenditures in their
general fund. The EDC receives its revenues mid-year and at the end of the year so it is
prudent for it to have reserves in order to even out the cash flow for working capital. Ruff
noted the amount of reserves anticipated to make the 2014 budget should be reported on the
financials. Renquist commented most units of government have multiple sources of income,
but the EDC’s principal source of income is the tax levy, which is received two times each year.
Attorney Mike Burgett provided an opinion as to the EDC’s reserves and also referred to his
January 8, 2014 memo (see attached). The Legislature does not have a list of dos and don’ts
for reserve funds and there are no statutes that say the EDC shall or shall not have reserve
funds nor how much they should be and there is little language as to what reserve funds
should be used for. A person can draw the conclusion that reserve funds are allowed and can
be used if it is prudent to do so. There is precedent as to reserve funds and how large the
reserves should be and their use are left to the governing entity, the Joint Powers Board. The
EDC has statutory language that reserve funds that exceed a certain level could be paid back to
the governmental entities.
Ruff noted if dissolved, the EDC’s undesignated reserves would be paid equally to the city of
Willmar and Kandiyohi County.
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Spaulding noted the Finance Committee recommended that $200,000 be transferred from
unreserved funds to the Revolving Loan Fund reserved funds. The loan limit was raised to a
maximum of $50,000 last month in hopes the program would be utilized more.
IT WAS MOVED BY Rollie Boll, SECONDED BY Robert Carlson, to approve the financial
reports as of December 31, 2013 as presented. MOTION CARRIED.
[Jim Ruff was excused from the meeting.]
Conflict of Interest. Renquist informed the board a concern was brought to his attention that
when the board voted to recommend extending the office lease, two board members should
have abstained due to potential conflicts of interest. Burgett stated for voting purposes the
governing documents, the Joint Powers Agreement and Bylaws, are the authority and neither
addresses much as to voting. The Bylaws state Roberts Rules of Order are its parliamentary
authority. Robert’s Rules of Order state that any voting member is to abstain, if there is a
conflict, which is defined as a direct, personal or pecuniary interest in the result. No board or
voting member can be compelled to vote or compelled not to vote. Consequences could be
disciplinary action by the governing body or by a court of law if a duty to the entity is breached.
Has not researched statutes as to entities voting. Burgett will research state statute as to
voting and conflict of interest. Spaulding noted she serves on boards that require full
disclosure annually of all entities on which they serve. Dougherty requested pledges be
obtained from those board members who have not signed one.

PROGRESS REPORTS
Willmar. Peterson reported on construction in and by the city of Willmar and the city is
bidding to expand the industrial park to 100 acres.
Willmar Design Center (WDC). Dougherty reported the WDC is planning for 2014.
EDC/MinnWest Technology Campus. Renquist brought to the board’s attention his written
reports (see attached).
IT WAS MOVED BY Gary, SECONDED BY Bob Carlson, to table the 5-Year Goals and
Objectives until the February 13, 2014 board meeting. MOTION CARRIED.

NEW BUSINESS
Business Development Specialist position. Renquist reviewed with the board the proposed
Business Development Specialist job description (see attached). Renquist anticipates he will
direct this individual to meet with each city council and township board in Kandiyohi County.
The board discussed whether minimum education standards and trained requirements should
be included with the description. Renquist will email the description to the Joint Powers Board
if this board approves it.
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MEMO

To:

Steve Renquist

From: Mike Burgett, Anderson & Burgett, PLLC
Date: January 8, 2014
RE:

Reserve Funds Establishment and Use by the EDC
______________________

Overview of the Formation of the EDC
The Minnesota Legislature enacted a bill during its 2003 session which authorized
Kandiyohi County to exercise the powers of a city under § 469.090 to § 469.107.
Further, the bill authorized Kandiyohi County and the City of Willmar to enter into a joint
powers agreement pursuant to § 471.59 to exercise the powers common to the city and
county under § 469.1090 to § 469.107 in a manner to be determined by a majority of the
Kandiyohi county board and the Willmar city council.
That bill also identified the joint powers entity as a political subdivision of the state with
the power to certify a tax levy to the county auditor.
What followed this legislation was the creation of the joint powers agreement between
Kandiyohi County and the City of Willmar that is in effect today and which, upon its
execution, marked the formation of the entity known as the Kandiyohi County and City
of Willmar Economic Development Commission (“EDC”), which is operating with the full
authority of a statutory EDA under § 469.090 to § 469.107. (Note: it appears that
Alexandria went through a very similar process at the same time to create the
Alexandria Area Economic Development Commission.)
First, a look at HRA Reserve Funds
Legislation does not expressly prohibit or permit the establishment of reserves by
Housing and Redevelopment Authorities, nor does it establish minimum reserves. But
clearly they are understood to be a normal, prudent component of the operations of an
HRA and the legislature leaves it to individual HRAs to determine the appropriate level
of reserves for its operations. The only guidance offered by the legislature to HRAs for
reserve funds lies in the provision granting authority to HRAs to invest reserve funds in
certain ways. Specifically:

§ 469.012 Subd. 1r: An authority may invest any funds held in reserves or sinking
funds, or any funds not required for immediate disbursement, in property or securities in
which savings banks may legally invest funds subject to their control…
Clearly, specific legislation permitting reserves to be held by an HRA is not needed –
otherwise it would be found within the HRA statute. But it isn’t because it is widely
understood that reserve funds would be established by HRAs. Would the legislature
give specific authority to an HRA to invest reserve funds in the manners it has
enumerated if the HRA was not even authorized to establish reserve funds? That would
be absurd. In the same way, the legislature did not enumerate minimum reserves that
need to be established by HRAs. It is left to the individual entity to exercise prudent
practices in establishing its reserves.
Reserve Funds at the EDC
As is the case with HRAs, the legislature has been silent about whether a reserve can
or cannot be established by EDCs and what minimum reserves need to be. However,
State law does permit, but does not require, the enabling body of an EDC (in this case
the City Council and the Kandiyohi Board of Commissioners) to limit the powers of the
EDC through its enabling resolution (in this case, through the Joint Powers Agreement)
in a number of ways as set forth in § 469.092. More specifically, when it was created
the Joint Powers Agreement “could” have included the following limiting language (from
Minn. Stat § 469.092 subd.1(2)):
“except when previously pledged by the authority, the city council [or, in this case, the
Joint Powers Board] may by resolution require the authority to transfer any portion of
the reserves generated by activities of the authority that the city council [in this case, the
Joint Powers Board] determines is not necessary for the successful operation of the
authority to the debt service fund of the city [in this case, the City and the County], to be
used solely to reduce tax levies for bonded indebtedness of the city [in this case, the
City and the County].”
As was the case with HRAs, would the legislature give the enabling body of the EDC
the option to limit the power of the EDC by requiring it to divest itself of a portion of its
reserve funds if the EDC wasn’t even authorized to establish reserve funds? Once
again, that would be absurd.
As you’re aware, there is no such limiting language contained in the Kandi/Willmar Joint
Powers Agreement. Accordingly, unless an Amendment is made to the existing Joint
Powers Agreement, there is no authority which would allow reserve funds to be diverted
away from the EDC.

It is worthy of noting that, even if there was limiting language in the Joint Powers
Agreement or Bylaws that addressed reserve funds, the Joint Powers Board could only
direct the disbursement of reserves to the extent that they are not already pledged.
With the EDC being obligated to the County for certain funds currently held in reserve, a
significant portion of the existing “reserve funds” cannot be allocated to the debt service
funds of the city/county.
It is also worthy of noting that the Willmar City Council, by itself, does not have the
ability to direct reserve funds of the EDC. Nor does the Kandiyohi County Board of
Commissioners. For that matter, the Operations Board does not have authority to
determine the use of reserve funds. The only body that could influence the use of
reserve funds is the Joint Powers Board. It has chosen not to.
There is no additional legislation that compels or directs the use of reserve funds held
by the EDC. Any suggestion to the contrary would be a seriously misconstrued reading
and interpretation of state law.

